
Risk Management Centre of Excellence®

T his case provides a glimmer of hope to municipalities 
because it demonstrates, that if a municipality 
maintains their roads in compliance with the 

Minimum Maintenance Standards (MMS), Judges are 
capable of an analysis that can be rewarded with a complete 
defence to claims that municipal roads are in a state 
of disrepair.

Mr. Beardwood, who was an experienced driver, was 
seriously injured when he drove his motorcycle over a 
discontinuity in the road surface at an intersection in Hamilton 
which caused a single-vehicle motorcycle accident. Having 
left a stopped position, Mr. Beardwood was travelling at a 
very low speed when he hit the lip which he had seen prior 
to driving over it.

The City was responsible for the maintenance of the 
intersection and it had been monitoring the roads pursuant 
to the Regulations. There had been no previous incidents 
reported at this intersection.

The City’s liability exposure stems from section 44 
of the Municipal Act, 2001 which describes the City’s 
responsibilities, as follows:

44 (1) The municipality that has jurisdiction over a highway 
or bridge shall keep it in a state of repair that is reasonable 
in the circumstances, including the character and location of 
the highway or bridge.

1 https://www.canlii.org/en/on/laws/regu/o-reg-239-02/latest/o-reg-239-02.html?autocompleteStr=minimum%20maintenance%20standards&autocompletePos=1https://www.canlii.
org/en/on/laws/regu/o-reg-239-02/latest/o-reg-23902.html?autocompleteStr=minimum%20maintenance%20standards&autocompletePos=1 

(2) A municipality that defaults in complying with subsection 
(1) is, subject to the Negligence Act, liable for all damages 
any person sustains because of the default.

(3) Despite subsection (2), a municipality is not liable for 
failing to keep a highway or bridge in a reasonable state of 
repair if,

(a) it did not know and could not reasonably have been 
expected to have known about the state of repair of the 
highway or bridge;

(b) it took reasonable steps to prevent the default from 
arising; or

(c) at the time the cause of action arose, minimum standards 
established under subsection (4) applied to the highway or 
bridge and to the alleged default and those standards have 
been met.

Further, with regard to roadway surface continuities, section 
16 of the MMS1 state: 

Roadway surface discontinuities

(1) If a surface discontinuity on a roadway, other than a 
surface discontinuity on a bridge deck, exceeds the height 
set out in the Table to this section, the standard is to repair  
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the surface discontinuity within the time set out in the Table 
after becoming aware of the fact.

(1.1) A surface discontinuity on a roadway, other than a 
surface discontinuity on a bridge deck, is deemed to be in a  
state of repair if its height is less than or equal to the height 
set out in the Table to this section.

(2) If a surface discontinuity on a bridge deck exceeds five 
centimetres, the standard is to deploy resources as soon as 
practicable after becoming aware of the fact to repair the 
surface discontinuity on the bridge deck.

(2.1) A surface discontinuity on a bridge deck is deemed to 
be in a state of repair if its height is less than or equal to five 
centimetres.

“Surface discontinuity” means a vertical discontinuity 
creating a step formation at joints or cracks in the paved 
surface of the roadway, including bridge deck joints, 
expansion joints and approach slabs to a bridge.

The Trial Judge considered the four-part test set out in 
Fordham v. Dutton Dunwich (Municipality) for determining if 
a municipality is liable for a state of non-repair pursuant to 
section 44 of the Municipal Act. The four steps are:

1. Non-repair – Plaintiffs must prove, on a balance of 
probabilities, that the Municipality failed to keep the 
road in a state of repair.

2. Causation – Plaintiffs must prove the “non-repair” was 
the cause of the accident.

3. Statutory Defence – The Municipality can establish that 
one of the defences listed in s.44(3) of the Municipal 
Act applies.

4. Contributory Negligence – If a Municipality cannot 
establish the statutory defence, they will be liable, 
but they can attempt to prove the Plaintiff caused or 
contributed to their own injuries.

The Judge found that the existence of this discontinuity at an 
irregularly angled intersection did create an unreasonable 
risk of harm and, therefore, the road was not in a reasonable 
state of repair.2 This means the first step of the test was met.

2 https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4030/2022onsc4030.html?autocompleteStr=beardwood%20hamilton&autocompletePos=1 

The Judge was also satisfied that the “non-repair” caused 
the accident which satisfies the criteria for the second step.

Statutory defences available to the City, pursuant to the 
Municipal Act, were then considered and the Judge decided 
that the height of the discontinuity was 4.5 cm which, 
because it is less than 5 cm, is deemed to be in a state of 
repair and the City was not liable.

This may sound confusing because the Judge previously 
indicated that the discontinuity created an unreasonable 
risk of harm and was not in a reasonable state of repair.

Some might argue that the Judge did not apply the Fordham 
test correctly because the deeming provisions of the MMS 
could have been applied in step 1 to find that there was 
no condition of disrepair and ended the analysis there, the 
result was the same as if the Judge had done so.

It was in step 3 of the Fordham analysis; statutory defences, 
that he cited the deeming provision in section 16(2) of the 
MMS, and concluded that a surface discrepancy with a mean 
height of 4.5 cm is deemed a state of reasonable repair, 
and that this provides the City with a complete defence. 
The Judge concluded that the City faced no liability and 
dismissed the claim against it.

This case is encouraging because it demonstrates that 
Courts are willing to uphold the MMS. As more cases 
are decided in this manner, the judgments will become 
precedents which Judges must consider in subsequent 
similar scenarios which will be advantageous for 
municipalities.
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